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	1 • THE CRIMINAL JUSTICE SYSTEM TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. Purposes of Criminal Law TC "I. Purposes of Criminal Law" \f C \l "2" 
A. purpose of criminal law is to take these highly emotional/volatile social processes and subject them to systematic rules that make the responses to violence/greed/sex predictable and fair
1. ensuring that person punished is actually at fault (fairness consideration)
2. giving notice to the public (re rules, acceptable behavior)
3. addressing concerns re proportionality of punishment

4. rules give appearance of greater legitimacy to criminal justice system
5. meeting a perceived need for justice

6. controlling the government itself

B. major criticism of criminal law – too abstract, divorced from the emotional realities

1. abstract/technical process of trying to impose some kind of predictable order on the most unruly parts of social process

	2 • THE PROCESS OF PROOF TC "2 • THE PROCESS OF PROOF" \f C \l "1" 


** government must prove its case beyond a reasonable doubt
I. Admissibility of Evidence TC "I. Admissibility of Evidence" \f C \l "2" 
A. all relevant evidence is admitted; must be both material and probative to be relevant
1. Fed Rule of Evidence 401 (p.21) – evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action [material] more probable or less probable than it would be without the evidence [probative]

2. probative – the offered fact makes it more likely that the alleged fact (that Δ committed crime) is true than without the evidence

a) note: just more likely than not
b) only slender probative value needed in order to be relevant
3. material – evidence affects the outcome of the case

B. People v. Zachowitz (NY Ct of App, 1930)

1. Δ’s wife insulted by victim and friends; later, when wife told Δ what exactly had been said, Δ became enraged, went back, ended up shooting victim; question of whether killing was deliberate or impulsive ( admissibility of evidence of guns kept at home?

2. holding: character evidence is NOT admissible – evidence of “propensity to crime” is automatically considered too prejudicial (prejudicial effect outweighs probative value)
a) guilt must be based on actual (present) conduct in case at hand (culpability)
b) even if arguably relevant, not admissible if prejudicial effect outweighs (Rule 403)
c) note: no rule that bad character or other-crimes evidence is absolutely inadmissible; just can’t use it for propensity reasons (see Rule 404, circs of admissibility)

3. three exceptions to character evidence rule
a) “signature exception” – crimes done in a particularly distinctive way; not proving a propensity to crime, but that Δ followed a specific MO (Rule 404, other-crimes)
b) past sex crimes (Rule 413)
c) impeachment of Δ’s testimony allowed if he brings evidence of “good character”

4. note: evidence of good character is admissible
a) doesn’t have the same degree of impact on jury deliberations – goes back to weighing probative value against prejudicial effect
II. The Role of the Jury TC "II. The Role of the Jury" \f C \l "2" 
A. Duncan v. Louisiana (US SC, 1968)
1. Δ convicted of a simple battery (black Δ got out of his car when he saw his cousins with some white kids, knowing that his cousins had complained of race incidents, conflicting testimony re touch/slap of white victim); Δ requested jury trial, was rejected
2. holding: rejection of request for jury trial was unconstitutional

a) 6th A guarantee of jury trial not applicable – not incorporated to states

b) only question is if Δ was deprived of due process – if Δ was deprived of a fundamental right

3. “fundamental right” to trial by jury in serious criminal cases

a) important for fundamental fairness for Δ to have right to jury if he so chooses (regardless of whether a trial w/o a jury here was fundamentally unfair)

b) preventing possible oppression by government – protection of having 12 common people weighing the evidence; jury acting as an added protection for Δ

c) note: right to jury only on trial of guilt, not on sentencing (judge power)

B. jury function as a shield for the guilty

1. protection of Δs against unfair laws, or against unfair enforcement of laws

a) clear rules set out in laws, with flexibility (common sense) built in via juries

b) goes to general tension between rules (purposes of crim law to give notice to public, etc.) and standards (more flexible, etc.)

· if a law is too fuzzy, will be struck down as unconstitutional

· build flexibility into system at enforcement level

C. policies served by juries

1. protection against eccentric/biased judge

2. flexibility for the unforeseen / de minimus case

3. desire to infuse intuition and community values into application of the law

4. protection against overinclusive or too harsh rules

D. jury nullification
1. arg for jury nullification in situations that are within the letter but not the spirit of the law
a) general view: nullification isn’t categorically bad, but wouldn’t be good for the system to have too much of it

2. Dougherty – no right to a jury instruction informing jury of power to nullify

3. function of jury is not to override application of the law in its core meaning; rather, to fine-tune the law at the outer edges where its application could be de minimus or unfair

E. sub-rules following from Duncan guarantee of jury trial in criminal cases

1. jury verdict for Δ (in a criminal case) can never be set aside by the judge (no JNOV)

2. b/c verdict can never be set aside, jury is able to nullify the law in the sense that it can acquit even when guilt is clear, and judge can do nothing about it

a) note: can’t nullify the other way (convicting when innocence is clear)

3. jurors are never told they can nullify; legal system does everything it can to prevent jury from finding out it has this power
	3 • THE JUSTIFICATION OF PUNISHMENT TC "3 • THE JUSTIFICATION OF PUNISHMENT" \f C \l "1" 


I. Overview TC "I. Overview" \f C \l "2" 
A. justified to punish someone because society as a whole wants it (Lord Denning argument)
1. no other place to look for principles of justice than traditions/institutions of that society…

2. question of meaning of “justice” – common-sense intuition of fairness in our society (descriptive-positive morality), or does justice require some kind of logical/coherent reasons we can defend?

B. positive morality – punish b/c ppl want the criminal to be punished

1. legislature has passed Σ saying he should be punished (procedural justification for punishment – not particularly satisfying)

C. critical morality – asks whether prevailing social institutions/practices are fair/just

1. have to give reasons beyond the state of public opinion for the justice of punishing someone

II. Retribution (Kant) TC "II. Retribution (Kant)" \f C \l "2" 
A. backward-looking – justified in punishing someone because and only because he deserves it
1. note: retribution isn’t the same as retaliation (not “eye for an eye”)

2. two views
3. society has moral responsibility to punish Δ when he deserves

4. society has moral responsibility not to punish Δ when he doesn’t deserve it

a) this second view is compatible with utilitarianism (can function as a proportionality check)

B. problems with retribution theory

1. doesn’t address underlying causes of crime

2. doesn’t necessarily deter future crime (or at least, isn’t aimed at doing so)

III. Utilitarianism (Bentham) TC "III. Utilitarianism (Bentham)" \f C \l "2" 
A. forward-looking – punishment to serve purposes of larger society
1. prevention (deterrence), rehabilitation, incapacitation
B. problems with utilitarian theory

1. punishment isn’t keyed to culpability – possibility of punishing far more than deserved (or even when not deserved at all) just to send message to the public

a) if punishment seen to be undeserved, may de-legitimize the system for the public

2. efficacy of deterrence – is behavior really based on cost-benefit analysis of punishment?

IV. Mixed Theory (the right answer) TC "IV. Mixed Theory (the right answer)" \f C \l "2" 
A. combination of retribution and utilitarianism (retribution as a check on utilitarianism)
B. it’s never morally justified to punish someone who isn’t guilty, or to punish someone beyond his degree of culpability; but can also believe that there’s no obligation to punish someone all the way up to his degree of culpability

C. punishment has to be both useful and deserved
1. goal of punishment = to achieve some net social gain (primarily the prevention of crime)

2. in order to be fair, has to meet certain constraints (i.e., can’t exceed Δ’s just deserts)
V. Efficacy of Punishment TC "V. Efficacy of Punishment" \f C \l "2"  – why do people obey the law?

A. Bentham’s pleasure/pain principle – punishment is effective when value of pain (punishment) is greater than value of pleasure (committing the crime)
1. based on assumption that criminals are rational calculators

B. Jeffrie Murphy – 85-90% of crimes are committed by socially disadvantaged people

1. advocates lighter sentences – not fair to punish crimes that are the result of socioeconomic system (society’s responsibility in the committing of the crime)

2. punishment may be effective, but it’s not fair in these situations

3. society’s moral obligation to get rid of background societal conditions?

C. five possible strategies to achieve aim of preventing crime

1. increase severity of punishment – won’t work very well since discount rates are so high (arg that criminals aren’t rational calculators, discount the harms of long periods of punishment)
2. increase certainty of punishment – will likely work better, but still not perfect
3. opportunity cost enhancement (raise benefits of not committing crimes)
a) make jobs more readily available, etc. – works well for some socio-economically disadvantaged, not so much for street hustler types

4. prevention ex ante (reduce probability they can successfully pull off crime in first place)

a) target hardening (e.g., club locks on cars) – goes to fact that hustlers are focused on immediate gain

5. shaming techniques – imposes same kinds of short/sharp pain as corporal punishment, but without the brutalizing effect on and cost to society (Kahan argument)

a) has a certain psychic cost, effective as deterrent; inexpensive for society

b) arguments against – marginalization of those shamed leads to problems of reentry afterwards; shame as at the root of many crimes

D. assumption that actors are rational calculators, with behavior determined by rational preferences

1. but we don’t know these preferences until people actually act on them – so as a policy rule, rational-actor model is fairly useless (no real guidance to setting punishment ex ante)

2. role of social norms – ppl obey norms out of fear of disapproval within the group (normative social influence) or in order to feel good about themselves (internalized moral standards)

a) importance of perceived fairness within the system – ppl tend to comply more with norms they feel are reciprocal

b) crim law’s power to nurture social norms is directly proportional to crim law’s moral credibility

	4 • IMPOSING PUNISHMENT (SENTENCING) TC "4 • IMPOSING PUNISHMENT (SENTENCING)" \f C \l "1" 


I. Sentencing TC "I. Sentencing" \f C \l "2" 
A. the only real limit to sentencing – 8th A ban on cruel and unusual punishment (which doesn’t really apply outside of DPC context)

B. limiting principles in MPC
1. culpability – to safeguard conduct that’s without fault from condemnation as criminal

2. legality – to give fair warning of nature of conduct constituting an offense

3. proportionality – to differentiate on reasonable grounds b/t serious and minor offenses

C. traditional system

1. legislature sets range of sentences (federal sentencing guidelines, schedules, etc.)

2. prosecutor selects charges

3. judge has discretionary power to sentence (within range)

4. parole or correctional authority can modify sentences

D. federal sentencing guidelines (followed by many states)
1. designed to narrow down range of sentences, reduce possibilities for release on parole

2. some wiggle room, but only in extraordinary situations

E. U.S. v. Jackson (7th Cir, 1987)

1. selection of a sentence within the statutory range is essentially free of appellate review

2. imposition of life without parole (possession of weapon by career criminal) ( not a utilitarian punishment

a) no specific deterrence – after a certain age, unlikely that one will have ability or volition to commit such a crime (no utilitarian reason to keep this Δ in jail for life)

b) general deterrence also very low – robbers not likely to be deterred by a few more years of jail time

F. U.S. v. Johnson (2nd Cir, 1992) ( consideration of extraordinary circs in sentencing

1. Δ should have gotten 3 years in prison but was given 6 months home detention b/c of her extraordinary family circs (young children dependent on her)

2. ct downgrades the sentence not because Δ was less culpable but b/c ct doesn’t want to harm the dependents

	5 • REQUIREMENTS OF JUST PUNISHMENT TC "5 • REQUIREMENTS OF JUST PUNISHMENT" \f C \l "1" 


I. Actus Reus TC "I. Actus Reus" \f C \l "2"  (culpable conduct – must either include a voluntary act or an omission to perform an act of which he was physically capable)
A. Voluntary Acts

1. Martin v. State (Alabama Ct of App, 1944) ( req of overt/voluntary conduct
a) drunk man carried outside into public place by police officers, began acting in a disorderly fashion, convicted for drunk/disorderly conduct in public
b) holding: voluntary appearance in public necessary for violation of public drunkenness Σ
c) note: would be different under MPC (where if any act in sequence is voluntary, Δ is culpable)
2. People v. Newton (CA Ct of App, 1970) ( evidence for Δ’s semiconscious state is relevant
a) altercation between Δ and police, Δ shot in stomach; Δ’s arg that he was acting in semiconscious state when he fatally shot one of the cops
b) claim might not actually be plausible, but must be considered by the jury
3. defenses of involuntariness under the MPC (§2.01(2))

a) reflex/convulsion

· but if Δ was aware of susceptibility to reflex/convulsion, Δ is culpable (People v. Decina, Δ knew he was epileptic)

b) bodily movement during unconsciousness/sleep

· Mrs. Cogdon (having nightmare about Korean soldiers, axe-murdered her daughter while sleep-walking) – not culpable b/c the killing wasn’t her act

c) conduct during hypnosis

d) bodily movement that otherwise isn’t a product of the effort/determination of the actor (either conscious or habitual) 
4. little is involuntary – just b/c actor cannot control impulse doesn’t mean act is involuntary

a) habitual act done without thought = voluntary action

b) insanity: often a defense, but burden of proof usually on Δ, and if acquitted, Δ must be committed afterwards
c) mere uncontrollable impulse (while still aware of what he’s doing) is still voluntary

· muscular movement as product of uncontrollable spasm ( involuntary

· willed movement that Δ can’t control ( voluntary

d) interp of MPC §2.01 – a voluntary act is a willed movement of the muscles
e) social policy for distinction between conscious and unconscious movement – social protection theory (Δ who acted unconsciously isn’t as much of a threat to society, doesn’t deserve to be punished or incarcerated)

5. criminal actions require culpability; association of culpability with conscious mental effort

B. Omissions

1. no liability for failure to act, unless specific duty to act is imposed by law

a) Pope v. State (MD Ct of App, 1979)

b) Δ Pope brings Norris and Norris’s child over to her house; Norris has a fit and ends up fatally beating her baby, while Δ stood by and did nothing – charges of child abuse and misprision of felony
c) conviction reversed – Δ wasn’t in a position of responsibility for the child – despite strong moral obligation to do something for the child, no such legal obligation
d) there were voluntary acts done by Δ, but none of them constitute but-for causation
· death of baby was not foreseeable at the time of voluntary acts

· problem of having both causation and the required mental state in order to convict

2. Jones v. U.S. (DC Cir, 1962)

a) jury has to be instructed to find a legal duty of care that was breached

3. circumstances creating a duty of care

a) contractual obligation (e.g., innkeepers to guests)

b) relationship by law (e.g., parent to child, spouse to spouse)

· cf. Commonwealth v. Cardwell (PA, 1986) – mother convicted for not protecting daughter from abusive stepfather

c) voluntary assumption of care – once you start rendering aid, under duty of care to continue; abandonment may be criminal

d) creation of danger – Δ who creates danger (usually through criminal act) has duty to help those who he imperiled
e) seclusion – Δ who secludes victim such that no one else can help

· must be a positive act with intent to seclude victim, not just inviting someone over

f) statute – some states passed Good Samaritan laws (RI, VT, WI)

4. reasons why it makes sense not to have an omissions liability rule

a) vagueness – have to have clear reasons for triggering liability

b) overkill – idea that ppl will be smothered by helpers (e.g., baby overstuffed w/food)
c) priorities – want to get the real actors first

d) incentive effects – omissions rule might disincentivize both victims and rescuers from taking proper care (expect help from others)

e) liberty argument – better for ppl to make their own choices
· not fair to impose a responsibility to aid (not a duty Δ chose to take on)

II. Mens Rea TC "II. Mens Rea" \f C \l "2"  (required mental state)
A. Basic Conceptions TC "Basic Conceptions" \f C \l "3" 
1. criminal culpability requires fault
a) Regina v. Cunningham (UK, 1957) – question of malicious intent

· Δ stole gas meter, didn’t bother to turn off gas; endangered life of woman whose meter he stole

· definition of malice – “foresight of consequence” (sufficient for 2nd degree liability; 1st degree would require acting with “animus”)
· conviction quashed since Δ didn’t foresee this particular harm/crime

2. culpability is not portable (specific to a charge, can’t convict Δ for one crime when Δ had mens rea requirement for another crime)
a) Regina v. Faulkner (UK, 1877)

· Δ sailor went to steal rum from ship hold, lit a match to see better, set fire and completely destroyed the ship

· need culpability for particular charge – just because you committed one felony doesn’t mean you’re liable for every other result of that act
b) need culpability with respect to the risk that fault caused

3. culpability requires conscious awareness of the risk (recklessness) – as a default
4. MPC TC "MPC" \f C \l "3"  – requires culpability for each material element of the offense

5. analyzing a criminal Σ under MPC: determine if it’s a material element, and what level of mens rea is required

6. material elements of an offense (MPC §1.13(10)): conduct, attendant circs, result

a) basically all elements except those that are procedural

7. if Σ prescribes culpability level sufficient for commission of a crime but doesn’t distinguish among material elements, assume that level applies to all elements

a) default minimum is recklessness (if Σ is silent as to mens rea, cts tend to read recklessness req into it)

B. four categories of mens rea TC "four categories of mens rea" \f C \l "3"  (MPC §2.02)
1. purpose – conscious object to perform an action of that nature or cause result
a) “conscious object to engage in conduct of that nature or to cause such a result”; Δ is “aware of the existence of such circs or he believes or hopes they exist”

b) different from common law – intent to cause specific harm or result

2. knowledge – knowledge that the requisite external circumstances exist to cause result
a) if Δ is aware of the nature of circs of his conduct; if Δ is aware that it practically certain or highly probable that conduct will cause such a result
b) willful ignorance/blindness – knowledge established by the high probability of the existence of a fact, and conscious avoidance of the truth (MPC §2.02(7))

· U.S. v. Jewell (9th Cir, 1976) – marijuana case; knowledge can be inferred when Δ makes conscious effort to disregard the obvious

3. recklessness – conscious disregard of substantial and unjustified risk that material element exists or will result from his conduct
a) disregard involves gross deviation from reasonable care – recklessness = negligence plus subjective awareness

b) note that recklessness is the default minimum level of mens rea required

4. (criminal) negligence – lack of reasonable care (Δ should have been aware of risk created)
a) Santillanes v. New Mexico (NM, 1993): distinction from civil negligence – gross departure from reasonable standard of care required for criminal conviction

C. Applications TC "Applications" \f C \l "3" 
1. U.S. v. Neiswender (4th Cir, 1979) – obstruction of justice / jury bribing case

a) Σ seemed to require at least knowledge (specific intent), but ct uses civil negligence standard – terrible, never want to do this…

2. Holloway v. U.S. (US, 1999) – carjacking w/ “intent to cause death or serious bodily harm”

a) specific intent can be conditional (e.g., intent to harm iff other doesn’t comply)

b) MPC agrees: purpose can be conditional unless condition negates the offense’s evil

c) levels of analysis in determining mens rea required for conviction

d) read Σ; if it’s 100% clear, go with the Σ

e) in absence of clarity: go with rules of statutory construction

· culpability is required

· culpability means recklessness (default, unless strong evidence to contrary)

· culpability isn’t portable

· criminal negligence means gross negligence (higher degree than civil)

D. Mistake of Fact TC "Mistake of Fact" \f C \l "3" 
1. ignorance/mistake is a defense when it negatives the state of mind required by the offense or to establish a special defense
a) MPC: mistake doesn’t have to be reasonable in order to negate purpose/knowledge
b) PA Σ: mistake must be reasonable

2. Regina v. Prince (UK, 1875) ( establishes lesser moral wrong theory

a) Δ took a girl under 16 out of possession and against will of her father; honest belief that she was older than 16

b) this ct held that since Δ was committing a moral wrong in taking the girl (regardless of how old she was), Δ could be held culpable for the Σtory wrong

c) ct seems to say that culpability is portable vertically (can’t transfer culpability across different types of crimes, but can across degrees of crime?)

d) Prince holding is generally criticized
· ct conflates moral and legal wrongs
3. a more palatable rule: lesser legal wrong theory
a) Lopez (Δ convicted of selling marijuana to minor, despite honest belief that buyer was of age) – selling marijuana at all is a legal wrong, so it makes more sense…
4. competing views of portability/culpability
a) liability proportionate to culpability (Cunningham)
· MPC §2.04: degree of liability should never exceed fault; criminal has to act recklessly w.r.t. each element of the crime
b) lesser moral wrong (Prince)
· mistake of fact relating only to the gravity of the offence will not shield a deliberate offender from full consequences of wrong actually committed
· rare in the US – but fairly common in area of sex crimes (esp. re age)
c) lesser legal wrong (Lopez) – relatively common in US law
d) liability regardless of fault (strict liability – see below)
5. People v. Olsen (CA, 1984) – violation of Σ criminalizing willfully/lewdly committing lewd/lascivious act with child under 14 (where Δ apparently knew girl was under 18)
a) looks to Lopez: citing mistake of gravity
b) problem: conflicting testimony, no actual proof
c) Schul: dramatic example of a ct talking about lesser legal wrong while actually applying lesser moral wrong theory to uphold conviction
E. Strict Liability TC "Strict Liability" \f C \l "3" 
1. no conscious awareness of wrongdoing required at all, for certain types of crimes
a) public welfare statutes – one area where cts don’t read in a mens rea requirement

b) U.S. v. Balint (US, 1922) – Δ convicted of selling opium derivative without realizing it was opium ( SL for public welfare purposes

· in cases of statutory silence, ct will assume no knowledge requirement

· purpose of Σ to keep public safe

· assumption of risk when you go into pharmaceutical business; Δ in better position to prevent such a thing from happening

c) U.S. v. Dotterweich (US, 1943) – misbranding of drugs ( SL
· even stronger case than Balint (as precaution to avoid this hazard would have involved opening every single bottle and making sure its label fit)

· in the interest of the larger good, burden of acting at hazard is placed on party (otherwise innocent) who is standing in responsible relation to a public danger
d) Morissette v. U.S. (US, 1952) – junk dealer converting old government property, honest belief that it was abandoned
· in some cases of statutory silence, cts will read in mens rea requirement

(a) common law / statutory interp – larceny-type offenses require guilty intent

(b) Cong silence on mens rea in this Σ, therefore, will not be construed as making this type of conversion SL

(c) mens rea requirement read into Σ with common law corollary

e) Staples v. U.S. (US, 1994) – Δ convicted of possession of unregistered firearm, though Δ didn’t know it was automatic (tht it had a part that precluded auto firing)

· consideration of heavy punishment – need mens rea in cases where the charge is a felony carrying a severe punishment

· don’t apply a public welfare rationale (SL) to Σs defining a felony absent a clear statement from Congress

(a) don’t want to criminalize conduct of large numbers of people

· not a PW offense if Σ is complex, easy to violate innocently, and imposes stiff penalties

f) so: PW/SL applies to laws relating to public welfare, where there is no corollary in the common law, and where the sentence is generally less than one year in prison
F. Mistake of Law TC "Mistake of Law" \f C \l "3" 
1. generally: mistake of law, even if reasonable, is not a defense
2. different statutory interpretations

a) MPC: ignorance of the law (i.e., of the particular Σ that defines crime in question) is not a defense

· mistake of law IS a defense if it negatives the mens rea required to establish a material element of the offense (§2.04(1))

· but knowledge isn’t an element of the offense unless definition of offense or Code explicitly so provides (§2.02(9))

b) NJ: mistake of law is a defense when actor makes good-faith effort to discover that his conduct is not illegal (much more liberal than MPC)

3. exceptions to general rule of no defense
· honest mistake as to other law (i.e., other than law defining the offense)
· Regina v. Smith (UK, 1974) – Δ installed wall and floor panels, then damaged them while moving out, honestly believing they belonged to him (mistake re property law, which stated that it was landlord’s property)

(a) not guilty; Δ has a mistake of law defense re (civil) property law

· People v. Marrero (NY, 1987) – mistake of law re whether Δ qualified as a correctional officer and therefore qualified under exemption in arms law
(a) no mens rea defense for mistake of law – Δ’s mistake was re the same law defining the offense…
(b) ct argument that allowing a mistake of law defense would encourage ignorance of the law… not very convincing

b) reliance upon an official statement – if relying on official interp of law that is later deemed to be invalid, and Δ honestly and reasonably believed the official interp still held and that his actions weren’t criminal

· fairly narrow – limited definition of “official interp” (MPC §2.04(3)(b))
· U.S. v. Albertini (9th Cir, 1987) – Δ relied upon an earlier reversal of his conviction for demonstrating in demonstrating again – reasonable reliance

4. ultimately: whether mistake of law is a defense depends on the type of law you make the mistake about

a) mistakes re the criminal law defining the offense – NOT a defense, even if mistake is honest and reasonable

b) mistakes re the law characterizing attendant circs material to the offense – YES, a defense (e.g., Smith; or if you know bigamy is a crime but make mistake re law defining when a divorce is final)

c) this rule really has bite in regulatory statutes (not as likely that ppl will make mistakes re legality of murder, e.g.)

	6 • RAPE TC "6 • RAPE" \f C \l "1" 


I. Introduction TC "I. Introduction" \f C \l "2" 
A. elements of rape (as defined by the majority of states)
1. intercourse (about half the states, including MD and NY, still require victim to be a woman)

a) nonconsent – often encompasses resistance

b) People v. Warren (IL, 1983) – Δ carried off woman into woods, had sex with her

· because no nonconsent (no resistance, attempts to flee, etc.), no conviction

2. force – means physical force

a) no lesser crime for nonconsent without force (i.e., force isn’t a grading factor)
3. mens rea

B. discrimination issues – not so much women as against men, but against certain classes of women

1. certain kinds of women vigorously protected by law, and women in certain situations not really protected at all – tacit cultural exception that rape laws don’t apply to “loose” women

2. gender biases underlying these biases – unfair to all women (reinforcing certain roles, denying to all women the option of having a sexual/social independence not denied to men)

II. Actus Reus (Force, Nonconsent, Resistance) TC "II. Actus Reus (Force, Nonconsent, Resistance)" \f C \l "2" 
A. actus reus requirement generally satisfied if Δ engages in intercourse with victim by force (or threat of force) and without her consent; some states require victim to have resisted
B. State v. Rusk (MD, 1981) – question of reasonable fear on part of victim

1. victim met Δ at bar, offered him a ride home; Δ took her car keys, coaxed her up to his apartment; victim didn’t attempt to leave when Δ left her alone for a few minutes; victim asked Δ if he would let her go if she complied; Δ lightly choked her, etc.

2. MD requires physical force

a) if threat to kill and choking were actually there, then it’s an easy case of rape – ct believes victim’s testimony and upholds conviction

b) but actions preceding choking (taking car keys, etc.) wouldn’t have been enough

c) Schul: ct should have focused on the actions that led up to threat/choking (events that led up to victim being in that situation – not enough to qualify as force)

C. narrow definition of force
1. in NY (and likely in MD), in order to qualify as forcible compulsion, must place person in fear of imminent death, physical harm or kidnapping

a) need a narrow and clear definition to put people on notice
b) judges think of rape as aberrational behavior

c) rape carries heavy penalties
2. different standards of FORCE (different views of elements of rape)

a) traditional view of force requirement – brutal force, woman to resist to the utmost
b) modified traditional view (cf. Rusk): must go beyond baseline of permissible force

· intercourse must be committed with force or reasonable threat of force
· coercion (nonphysical threats) – goes to nonconsent; force must be physical
(a) State v. Thompson (Mont., 1990) – HS principal threatened no grad if no sex; ruling that this didn’t constitute force b/c not physical (Σtory limits on def’n of force didn’t include intimidation)

· BUT: some states have said that force is any superior force (physical, mental, emotional, etc.) – PA Σtory standard

c) MPC – two branches: rape [213.1(1)] and gross sexual imposition [213.1(2)]

· rape for most aberrant cases; fallback of GSI requires threat that would prevent resistance by woman of ordinary resolution

(a) threat does not have to be physical

· at best, MPC approach permits a conviction, at least under some circs, but it still retains some kind of force requirement; interprets force requirement in a very culturally-contingent kind of way

d) M.T.S. standard (NJ only) – no force required beyond the sex act without consent

· force is determinative in absence of affirmative and freely given consent

· reading force req out of elements of rape; reading consent in
· requirement of “freely given” consent requires contextual assessment

e) so: four approaches to force requirement

· rape requires physical violence (majority view)

· physical violence required for 1st degree, with lesser degrees for no force

(a) WI: 3rd degree sexual assault for nonconsensual sex; FL: 2nd degree felony for nonconsensual penetration; a few other states
· force requirement met by the intercourse itself (NJ only)

· have to have something like unreasonable amount of pressure (PA test of “forcible compulsion”

3. three different approaches to NONCONSENT
a) consideration of totality of the circs (traditional; PA Berkowitz)

b) nonconsent requires “no” – silence means consent

· majority: verbal “no” is necessary and sufficient to establish nonconsent

c) silence means nonconsent – must have affirmative freely-given consent

· NJ (M.T.S.), small minority of states

4. requirement of RESISTANCE
a) about half the states still have requirement that victim “reasonably resists” (by Σ or by judicial construction of ‘force’)

b) in most states – have to show that there was a threat, and that a woman of ordinary resolution would have been prevented from resisting
c) more often read as implicit in elements of force or nonconsent

5. cases of deception
a) if victim’s consent was induced by fraud, it is still valid ( fraud in the inducement
· People v. Evans (NY, 1975) – naïve college student tricked into having sex (Δ’s story about psych study, then sob story re relationships)

· Boro v. Superior Court (Cal.App., 1985) – Δ claimed to be from victim’s hospital, and that woman needed to have sex with him as treatment of disease

· split over whether impersonating husband counts as factum or inducement (arg that sex with husband is a fundamentally different act)

· note: above cases are arguably without consent “freely given” under NJ std
b) if fraud is about the sex act itself, consent is NOT valid ( fraud in the factum
· e.g., if doctor said he needed to penetrate her with a surgical instrument, but used his penis instead

III. Mens Rea TC "III. Mens Rea" \f C \l "2" 
A. prevailing view: negligence standard – mistake defense only when mistake re consent is honest and reasonable
1. a very few states require conscious awareness of consent (or else it’s rape) (e.g., Alaska)
2. a very few states impose strict liability (MA, PA, etc.) – no mistake re consent allowed, even if mistake is reasonable

a) Commonwealth v. Sherry (MA, 1982) – nurse carried off from party by 3 doctors; Δs had sex with her after she said no, though she offered no other resistance
· Δs’ mistake re consent cannot be reasonable if victim verbally said no

· must look to victim’s p.o.v. (Δs’ subjective view is irrelevant)

b) Commonwealth v. Fischer (PA, 1998) – college rape, Q of mistake re consent

· Δ wanted a mistake of fact defense, but ct followed precedent of Commonwealth v. Williams (up to legislature to establish this defense)
· upheld conviction – absent legislation to contrary, rape cases are SL
B. criticism of negligence standard
1. grading problem (20 year sentence for rape where fault is negligence re consent; contrast 4 years max for negligent homicide)

2. culpability problem (trouble convicting ppl as criminally liable for being negligent)

3. effectiveness problem (questionable whether negligence rule will force a higher std of care)

a) in order for reasonable care std to work, need stable, widely shared, just norms

b) none of three conditions met in rape cases

	7 • HOMICIDE TC "7 • HOMICIDE" \f C \l "1" 


I. Introduction TC "I. Introduction" \f C \l "2" 
A. homicide law deals mostly with grading issue – culpability isn’t as big an issue in this area
B. types of homicide statutes

1. modern (e.g., MPC, NY – about 1/3rd of the states) ( codification of norms re homicide

2. traditional (e.g., CA) ( retention of common law conceptions of homicide

a) see PA Σ cited in Carroll below (p.398) – lifting common law language

C. requirement of malice aforethought – generally means at least RECKLESSNESS
D. common law framework (note: many states retain common law conceptions in homicide, even if adopted MPC in everything else)

1. murder 1 = malice (intent to kill) + willful, deliberate, and premeditated
a) OR, malice (intent to kill) + enumerated felony

2. murder 2 = malice (intent to kill)

a) OR Malone-style recklessness (great disrespect for human life)

b) OR commission of felony that is inherently dangerous to human life (independent of intent to kill)

3. voluntary manslaughter = passion + adequate provocation

4. involuntary manslaughter = gross negligence

a) OR commission of misdemeanor (in cases that still apply this rule)

E. MPC framework

1. murder = purpose/knowledge; extreme recklessness or indifference to human life

2. manslaughter = ordinary recklessness; OR, intent plus EED
3. negligent homicide = criminal negligence
II. Intentional Killing TC "II. Intentional Killing" \f C \l "2" 
A. Premeditation TC "Premeditation" \f C \l "3" 
1. grading question – generally, states use premeditation to distinguish murder 1 and murder 2

2. Commonwealth v. Carroll (PA, 1963) – Δ claimed irresistible impulse to kill wife after long history of nagging and “sadistic” behavior towards Δ and children

a) in PA: time between premeditation and act of killing is irrelevant – functionally, requirement of premeditation is met whenever there’s a conscious purpose to bring about death (premeditation conflated with intention)

· reads premeditation out of the murder 1 requirements
· premeditation = intention
b) what’s left for murder 2 – killing with malice but not intent

3. required mens rea for malice = recklessness; reckless homicide = M2 in PA

4. State v. Guthrie (WV, 1995) – Δ dishwasher stabbed co-worker in heat of moment

a) Δ shown to have psychiatric problems (panic attacks, personality disorder, etc.); testified to suffering a panic attack as a result of victim’s taunting
b) in WV: requirement of proof that Δ took time to contemplate intent to kill before committing the act – strong premeditation requirement
· premeditation = reflection
· policy reason: judges resist idea that minimum sentence for someone in Guthrie’s position would be life without parole

5. People v. Anderson (CA, 1968) – grisly murder of 10-year-old girl by man living with her mother; no evidence of premeditated murder ( shows the flaws of premeditation std
a) jury was compelled to convict for M2 only, given no showing of premeditation – explosion of violence rather than a preconceived design to kill

b) Schul: this case shows that premeditation shouldn’t be the only distinguishing factor between M1 and M2

6. analysis of premeditation as a determinative factor

a) deterrence argument – more punishment for crimes of passion won’t work to deter such crimes, better to have a rule that deters the deterrable homicides

· but in terms of the various goals of criminal sanctions, premeditation isn’t a sufficiently consistent/accurate std to be the only deciding factor in grading murder
· Δ in Anderson gets off with just a M2 conviction

· Δ in Forrest (loving son deliberately and emotionally kills his suffering and sick father) gets slapped with a M1 conviction

b) goes to the rules vs. standards discussion – rules will inevitably be overinclusive or underinclusive, but for criminal law, we need clear rules to control discretion

7. clear categories emerging from the cases: M1 is intentional killing, M2 is recklessness

B. Provocation TC "Provocation" \f C \l "3" 
1. one tool of distinguishing between murder and voluntary manslaughter

· rationale for lower punishment for some types of intentional killing without justification or excuse
· these Δs are considered less culpable – provocation defense helps keep the meaningful grading of homicide

· also for social protection – these Δs are perhaps less dangerous

2. traditional view (majority) – strict conceptual theory of what exactly constitutes provocation
a) words do not count as provocation, but physical actions do
· Girouard v. State (MD, 1991) – Δ argued with wife, wife threw a barrage of insults at him, then Δ stabbed wife multiple times

(a) words aren’t enough to inflame the reasonable man to murder

(b) physical actions needed (e.g., witnessing spouse in adultery, assault, mutual combat, injury/abuse of close relative of Δ)

· Dennis v. State (MD, 1995) – Δ caught wife in sexual embrace with another man, fatally shot other man

(a) provocation defense available only when Δ discovers wife in sexual intercourse, not other types of sexual contact

· State v. Turner (AL, 1997) – woman killed a sexually unfaithful lover

(a) provocation defense available only for married couples

b) too long a cooling period will void the provocation defense

· US v. Bordeaux (8th Cir, 1992) – Δ told at a party that victim had raped Δ’s mother 20 years earlier; Δ severely beat and then later killed victim

(a) prior argument or continuing dispute insufficient to establish provocation, in the absence of some instant incitement

· most cts refuse to allow a “rekindling” argument

(a) State v. Gounagias (WA, 1915) – Δ was sodomized by victim; after two weeks of taunting, Δ lost it and killed victim

(i) ct refused to allow provocation here – two weeks deemed to be a long enough cooling down period, taunts that ‘rekindled’ the provocation weren’t sufficient

· some cts allow jury to decide whether sufficient cooling period has elapsed

(a) People v. Berry (CA, 1976) – provoked Δ waited for victim in her apt for 20 hours before killing her

(i) sent to jury with manslaughter/provocation instruction, since jury could find that Δ’s heat of passion resulted from a long-smoldering prior course of provocative conduct by victim, aggravated rather than cooled with passage of time

c) provocation as defense for victims other than those provoked?

· State v. Mauricio (NJ, 1990) – bouncer forcefully/violently ejected Δ from bar; Δ mistook a patron for the bouncer in the alley, shot him
(a) trial ct erred in not giving a provocation instruction to jury

· other states that allow this defense: PA

· idea that once Δ loses his cool, it’s unreal to expect him to act reasonably in retaliating…

· TX Σ, though, requires provocation be given by victim or another acting with the victim; also CA
d) Δs who elicit provocation and then lash out– some states expressly disallow defense

3. flexible view (minority) – whatever the circs, send it to the jury to decide

a) anything that causes reason to be overwhelmed by passion can count

b) better that jurors decide what qualifies as ordinary human reactions / provocation – even words may qualify

c) Maher v. People (MI, 1862) – Δ tried to kill a man he had been told had slept with Δ’s wife – provocation occurred outside of presence of Δ
· holding: provocation need not occur in Δ’s presence for defense to be made
· “in determining whether the provocation is sufficient, ordinary human nature, should be taken as the standard, unless the Δ has some peculiar weakness of mind” – question of fact for jury
4. MPC approach – extreme emotional disturbance
a) two step analysis

· (subjective) is there evidence of an actual EED?

(a) note: EED doesn’t require triggering event (cf. Elliot, Δ had lived with fear of brother for years)

· (objective) if so, was there a reasonable explanation/excuse for such EED?

(a) if there was EED in fact, question of reasonableness goes to jury

(b) MPC approach is much less suspicious of jury than traditional view

b) People v. Casassa (NY, 1980) – Δ obsessed with victim; after a few casual dates, victim rejected Δ, causing EED that resulted in Δ killing her

· Δ met subjective part of test, but not objective

c) MPC approach clearly more flexible, more inclusive

· allows the euthanasia evidence to go before a jury

· but also allows ridiculous things (e.g., Walker: Δ provoked b/c drug dealer refused to supply him)

5. reasonable person standard – required in all approaches to provocation defense

a) raises question of who is the reasonable person…
· takes into account personal handicaps and external circs; rejects idiosyncratic moral values

· generally individualized with respect to gender

· split over battered women std (NJ doesn’t take into acct, WI does)

b) Schul: look at what degree of self-control is fair to expect

III. Reckless and Negligent Killing TC "III. Reckless and Negligent Killing" \f C \l "2"  ((involuntary manslaughter))
A. common law approach – criminal negligence
1. is B >>> PL?  (idea of gross negligence, high and unreasonable risk of death)

2. should Δ have been aware of this risk?

3. Commonwealth v. Welansky (MA, 1944) – nightclub fire resulted in stampede and several deaths; exits were blocked or poorly marked; owner was in the hospital at the time

a) jury was instructed on recklessness standard (grave danger apparent, but Δ chose to run the risk anyways)

· AND: even if this particular Δ so stupid/heedless as to not recognize the risk, awareness would be imputed to him if ordinary man in same circs would have realized the danger ( this is a negligence standard!

b) this ct says that Δ doesn’t have to actually be aware of risk to be criminally liable

· the extra element between involuntary manslaughter and civil negligence is the degree of risk – substantial departure from behavior of ordinary man

4. State v. Williams (WA, 1971) – NA parents didn’t realize how sick baby was, didn’t get medical help; baby died ( objective vs. subjective standards of liability

a) WA Σ specifically said only ordinary negligence required for criminal liability

· ct holding: failure to obtain medical care = ordinary negligence = criminal liability, under state Σ

b) question of when duty to obtain medical care was triggered

· problem of parents’ lack of knowledge – reasonable person std to reflect socioeconomic class, etc.?

· one problem with objective std for awareness of risk – providing for criminal liability won’t deter someone who isn’t aware of the risk!

c) MPC comment to §2.02: heredity, intelligence or temperament of the actor would not be held material in judging negligence, and could not be without depriving the criterion of all its objectivity…

B. MPC approach – negligent homicide, with criminal (gross) negligence mens rea requirement

IV. Felony-Murder Rule TC "IV. Felony-Murder Rule" \f C \l "2" 
A. Δ is guilty TC "basic elements" \f C \l "3"  of murder if he kills someone, even accidentally, during the commission or the attempted commission of a felony; some states have abolished by Σ or by common law development; most states retain it, but apply it grudgingly

1. Regina v. Serné (UK, 1887) – Δs allegedly willfully set house on fire, resulting in death of the young son of one of the Δs
a) any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder

b) if Δs proven to have set fire and boy killed as result, then Δs guilty of murder

· note: here, no clear proof that Δs actually set fire, so not-guilty verdict

2. malice is proven by the commission of the felony itself

a) if felony is one of the “magic” felonies enumerated by Σ, Δ is guilty of M1

b) if not enumerated, but meets “inherently dangerous” test, Δ is guilty of M2

3. causation: Δ’s conduct must be but-for cause and proximate cause

a) King v. Commonwealth (VA, 1988) – Δ and co-pilot transporting pot when plane crashed; Δ can’t be convicted of felony-murder b/c felony of transporting pot made it no more likely that Δ would crash plane
b) note that Δ must take victim as he finds him (proximate cause limitation) – e.g., victim with heart condition in Stamp below

4. with unlawful act, need to justify the risk drops out – whether or not Δ foresaw the risk of death, he’s guilty of at least involuntary manslaughter

a) People v. Stamp (CA, 1969) – Δ robbed victim at gunpoint; victim dies of heart attack brought on by fright of robbery

5. distinctions between FMR and recklessness

a) lower degree of recklessness required for FMR

b) FMR doesn’t require conscious awareness of the risk (no foreseeability)

c) not a jury question – once Δ is found to have committed a felony inherently dangerous to human life, judge automatically finds him guilty of felony-murder

B. “Inherently Dangerous to Human Life” limitation TC "\“Inherently Dangerous to Human Life\” limitation" \f C \l "3" 
1. abstract approach (most states) – look to elements of the felony in the abstract, not in context of particular facts of this case
a) People v. Phillips (CA, 1966) – doctor convinced parents of deceased to forego cancer treatment, represented that he could cure her, charged them for services (felony of grand theft); child died as a result

· only those felonies which are (abstractly) inherently dangerous to human life can support a FMR charge

b) People v. Satchell (CA, 1972) – possession of a concealable weapon isn’t IDHL

c) People v. Henderson (CA, 1977) – felony of false imprisonment “effected by violence, menace, fraud, or deceit”
· though the particular offense was by violence, the fact that it could have been done by “fraud” removes it from the scope of FMR
d) abstract approach narrows FMR more effectively (prevents application of FMR to any act of Δ that might have endangered life – rule would then be far too broad)

2. concrete circumstances test (minority) – look to facts and circs to determine if a felony is IDHL in the manner and circs in which it was committed

a) People v. Stewart (RI, 1995) – Δ mother went on crack binge, didn’t feed or care for baby; baby died of dehydration

· under these circs, felony of wrongfully permitting a child to be a habitual sufferer was inherently dangerous to human life
C. Merger Doctrine TC "Merger Doctrine" \f C \l "3"  – felony must be independent of the homicide in order to support FMR conviction
1. if you don’t merge, any felonious assault would automatically be M2 – would get rid of requirement of malice aforethought
2. People v. Smith (CA, 1984) – Δ committed felony of child abuse, resulted in death of child

a) no independent felonious intent; can’t punish Δ 2x for essentially same crime

3. many states have done away with merger doctrine
a) CA actually unraveled it a lot in People v. Hansen – rejected doctrine b/c it would preclude FMR for those felonies most likely to result in death; instituted instead an ad hoc approach, allowing all inherently dangerous felonies to serve as a predicate for FMR so long as doing so would not elevate all felonious assaults to murder

4. inconsistencies resulting from FMR TC "inconsistencies resulting from FMR" \f C \l "3" 
5. e.g., if Δ enters with intent to kill, may not be murder; but if Δ enters with intent to commit armed robbery, might be murder

6. possible solutions: abolish FMR (some states have); abolish voluntary manslaughter

V. The Death Penalty TC "V. The Death Penalty" \f C \l "2" 
A. elaborate procedural context of capital cases
1. trial, conviction, appeal, (conviction confirmed by state supreme ct)

2. state post-conviction proceedings (new line of civil litigation with Δ as π) – trial, appeal

3. fed post-conviction proceedings (governed by fed rules of civ pro) – trial, appeal

4. if Δ loses all of above, then can appeal to US SC

B. irony of the elaborate procedure – the ‘important’ questions (i.e., question of actual guilt, questions of fact) are only considered once – by jury in original trial

1. newly-discovered evidence is NOT admissible after the fact

2. claims of constitutional error (traditionally the bulk of post-conviction proceedings) – now harder to raise these claims, after 1996 Anti-Terrorism and Effective Death Penalty Act

3. claims of ineffective assistance of counsel (big claim today in post-conviction)

a) difficult to bring – question of proving drunkenness or other problems (it’s not like the lawyer’s BAC is entered into the record)

b) have to have some kind of system to raise these questions

4. problem of counsel – though Δ is entitled to competent counsel in criminal case, NOT entitled to counsel in the civil post-conviction litigation

5. question of error (e.g., as uncovered by new DNA evidence)

a) this is a type of newly discovered evidence – note that there’s nothing unconstitutional about executing an innocent man, as long as he’s been given a fair trial… whether state decides to allow testing and new trial is entirely a matter of discretion – no right to post-conviction DNA testing

C. 8th Amendment principles (no cruel and unusual punishment)
1. Furman v. Georgia (US, 1972) – death penalty cannot be wantonly or freakishly imposed

a) need to establish guidance and predictability in imposing death penalty 

2. Gregg v. Georgia (US, 1976)
a) assessment of contemporary values (evolving standards of decency)

b) punishment can’t be excessive (basic idea of dignity of man)

· must not involve unnecessary and wanton infliction of pain [useful]
· must not be grossly out of proportion to severity of crime [deserved]
c) bifurcated trial – one step to determine guilt, second step to determine sentence (where jury has to consider specific aggravating circumstances)
3. Woodson v. North Carolina (US, 1976) – mandatory death sentence is unconstitutional

a) Σ rules out individual valuation, which is required by 8th A

b) Σ doesn’t give guidance, as juries that don’t want to sentence Δ to death will acquit

4. Lockett v. Ohio (US, 1978) – jury can’t be precluded from considering other mitigating factors; narrow range of permissible mitigating circumstances in Σ made it unconstitutional
a) follows directly from Woodson requirement of individuation

b) problematic to the extent that it interferes with giving clear guidance

· Scalia: one of two mandates must have got it wrong…

D. Race Discrimination and the Death Penalty

1. McClesky v. Kemp (US, 1987) – Δ tried to introduce statistical evidence re discrimination

a) Δ claiming EPC violation must prove purposeful discrimination w/ discriminatory impact on him – general stats inapplicable to capital sentencing decisions
b) requirement of exceptionally clear proof in a capital case

· normal std (“more likely than not” that decision-maker was influenced by race) would probably be met; ct requires higher “preponderance” std

c) Schul: this result is WRONG – would only be defensible if ct gave good reasons for explaining higher std; ct hasn’t offered anything that meets this need

	8 • ATTEMPTS TC "8 • ATTEMPTS" \f C \l "1" 


I. Introduction and Mens Rea TC "I. Introduction and Mens Rea" \f C \l "2" 
A. secondary offenses – elements piggyback off of the underlying offense
1. mens rea: specific intent to commit the crime (even if attempt Σ is silent as to mens rea)

a) Smallwood v. State (MD, 1996) – HIV man had sex with ppl without a condom; specific intent to necessary for an attempt conviction may not be inferred where Δ’s conduct simply posed an increased, albeit significant, risk of death
2. actus reus: act in furtherance of that intent that goes far enough toward completion of crime

B. grading issues – typically, punishment for attempt is significantly lower than for completed crime

1. preoccupation of legal system with harm caused (like with LLW cases, where punishment is higher if victim has heart attack unintended by Δ)

2. this victim-oriented view does nothing for deterrence, gives less social protection

3. CT, DE, IL, PA: punishment same for attempt as for crime, except in capital cases

4. under MPC: attempts are “crimes of same grade and degree as the most serious offense which is attempted” (§5.05)

C. attempt law is fundamentally about where we draw the line b/t Δ’s rights and those of police to stop crimes preemptively – how to get the truly dangerous without sweeping in a lot of innocents or giving police full discretion to go nuts over enforcement

1. equivocality test seems to be most fair to Δs, but substantial step might be a better balance (especially for major crimes)

II. Actus Reus (Four Tests) TC "II. Actus Reus (Four Tests)" \f C \l "2"  ( for an exam Q, examine facts under each test
A. Last Act Test TC "Last Act Test" \f C \l "3" 
1. in order to constitute attempt, Δ must have taken the last step which he was able to take along the road of his criminal intent (R. v. Eagleton)
2. impossibly stringent, not currently used – King v. Barker
B. Physical Proximity Test TC "Physical Proximity Test" \f C \l "3"  (traditional test)

1. the act(s) must come or advance very near to accomplishment of the intended crime – there must be dangerous proximity to success
a) note: this allows for repentance (important, b/c abandonment not usually a defense)

2. People v. Rizzo (NY, 1927) – Δs were going to rob the man with the payroll, went out looking for him and attempted to point him out, were arrested before they found him
a) acts here are too remote – not guilty of attempted robbery when Δs had not found or reached presence of the person they intended to rob

b) oppty to repent (Δs’ intent wasn’t firm)

c) punishment would be too severe relative to Δs’ actual acts

3. State v. Duke (FL, 1998) – internet pedophilia sting

a) Δ can’t be convicted of attempted sexual battery for trying to meet “girl” (in actuality a detective) when Δ never actually touched her

4. McQuirter v. State (AL, 1953) – Δ (black man) allegedly followed a woman from a diner, was scared off after she got help from a male neighbor; charged with attempt to rape

a) mens rea satisfied, since Δ was only 4-5 feet away from intended victim

b) note: raises question of credibility (app ct must take sheriff testimony as true; issue of credibility to be settled at jury level)

c) Schul: this case suggests something has gone wrong – purely innocent conduct may trigger criminal liability if an intent to commit the crime is proved

C. Equivocality Test TC "Equivocality Test" \f C \l "3" 
1. Δ must take an act that unequivocally corroborates intent

a) looks not to how far Δ has gone, but how clearly his acts bespeak his intent

2. few states follow this (WI: requires acts that “demonstrate unequivocally, under all the circs, that he formed that intent and would commit the crime except for the intervention of another person or some other extraneous factor”)
3. King v. Barker – “a criminal attempt is an act which shows criminal intent on the face of it”

a) essentially a res ipsa loquitur test

4. People v. Miller (CA, 1935) – act must cease to be equivocal before Δ can be convicted

a) since Δ didn’t aim his gun at the victim (just walked up to him with a loaded gun), not guilty for attempt – act didn’t demonstrate unequivocally a criminal intent

D. Substantial Step Test (coupled with a renunciation defense) TC "Substantial Step Test (coupled with a renunciation defense)" \f C \l "3" 
1. conduct which constitutes a “substantial step” toward commission of crime and is corroborative of Δ’s intent may suffice
a) really low burden to prove attempt – could end up convicting Δs who do very little
b) solution: abandonment defense

2. US v. Jackson (2nd Cir, 1977) – attempted robbery; Δs planned to rob a bank, rescheduled at last minute; arrested before they got to the bank on the 2nd attempt
a) Δs did basically everything but rob the bank (scouted, had all equipment, were on their way there) – conviction upheld

· Δs acting with same culpability (mens rea) as required for completed crime

· Δs took a substantial step

E. MPC approach TC "MPC approach" \f C \l "3"  reflects substantial step and equivocality tests

1. mens rea: “purposely engages”

2. actus reus: substantial step that is strongly corroborative of criminal intent

3. used by about half the states and about two thirds of fed circuits

III. Substantive Crimes of Preparation TC "III. Substantive Crimes of Preparation" \f C \l "2" 
A. examples of inchoate substantive crimes that don’t require resort to law of attempt

B. burglary – entry with intent to commit any crime (some require breaking as well as entering)

1. People v. Salemme (CA, 1992) – burglary when Δ entered a home w/ intent to commit securities fraud

C. assault – attempt to commit a battery (NB: assault defined more narrowly in crime than in tort)
D. modern statutes (as defined by State v. Young (NJ, 1970))
1. lots of Σs condemn seemingly innocent acts if they’re done with a forbidden intent

2. also, some Σs that make possession criminal if there’s intent to do some hostile act

E. policing measures

1. deal with Δs engaging in suspicious activity not amounting to an attempt to commit a crime

2. allow police to stop and detain a suspect in circs short of those justifying an arrest

3. criminal to loiter/prowl in circs giving rise to danger to others

F. stalking – harassing conduct that serves to terrorize others

1. such conduct must be repetitious to constitute stalking

	9 • GROUP CRIMINALITY TC "9 • GROUP CRIMINALITY" \f C \l "1" 


I. Complicity TC "I. Complicity" \f C \l "2" 
A. Introduction

1. one who aids, abets, encourages, or assists another in performance of a crime will be held liable for that crime (note: no separate accessory crime, except in NY (misdemeanor))
a) omission can constitute aiding/abetting where there is a duty to act

b) need not be direct cause of crime – enough to contribute, facilitate, render easier 

2. in modern Σs, someone who is present, aiding, abetting, or an accessory before the fact gets the same sentence as the principal; accessory after the fact gets a lesser sentence

a) judges use sentencing discretion, though, to sentence acc. to perceived culpability

B. Mens Rea ( specific intent/true purpose requirement
1. two levels of mens rea required for complicity: that required of principal (by Σ, for the crime), and that required of accomplice (generally, specific intent)
a) accomplice must actually intend his acts to further criminal action of the principal

2. three aspects of mens rea for accomplice

a) specific intent to aid other in committing crime

b) specific intent in principal’s conduct (intend for principal to commit the crime)

c) parity with principal as to result (mens rea as required of principal)
3. specific intent to AID

a) Hicks v, US (US, 1893) – Δ (NA) in company of principal and victim (all drunk); after principal jokingly pointed gun at victim and lowered it, Δ told victim to “take your hat off and die like a man”; principal then shot and killed victim

· Δ not guilty as accomplice when he didn’t intend his words to have the effect of encouraging the murder

· not clear whether Δ intended to further the criminal act or was just trying to avoid getting shot himself; no prior conspiracy between principal and Δ

b) State v. Gladstone (WA, 1980) – Δ directed police informant to someone else (drew map) to buy marijuana; other guy sold informant the marijuana
· NEXUS: Δ must do something in association or connection with the principal in order to be an accomplice

· nexus = not necessarily some communication between the two, but rather identity of purpose – Δ needs to have a true stake in the venture
· Schul: language re nexus is just a red herring; what’s impt is “true purpose”

(a) purp. requires actual desire for venture to succeed (not just know.)

4. specific intent as to CONDUCT

a) Wilson v. People (CO, 1939) – Δ set up the principal (aided in burglary) in order get back at him for taking his watch

· Δ had no intention as to the burglarizing of the room (even though he did intend for principal to commit a crime)

b) note: knowledge alone is enough in major offenses – e.g., knowledge that a gun sold will be used to kill another person; Fountain case where Δ inmate revealed knife to passing prisoner who grabbed it and stabbed a guard

5. parity as to RESULTS

a) State v. McVay (RI, 1926) – steamship boiler run above safe levels

· accomplice who counseled acts found to be criminally negligent can be liable, because he has the law’s required mens rea (crim neg) and he intended to cause the crim neg act to occur

b) People v. Russell (NY, 1998) – Δs in gun fight, victim fatally hit by stray bullet

· Δs who intentionally participate in an inherently dangerous and unlawful activity share in culpability – intentionally aided/abetted each other to create circs that killed victim
6. purpose requirement as a high bar
a) anomalous, esp. since principal can be convicted on recklessness alone

b) but reluctance to have same modest requirement for aiding (infinite degrees of harm, infinite pressures of people to cooperate)…

c) four possible solutions

· MPC proposal: knowledge is sufficient if your contribution is substantial

· Posner proposal: knowledge is sufficient if the crime is serious

· NY Σ: criminal facilitation made a separate crime (instead of trying to hold accomplice liable for the crime of the principal)
· MPC/common law: purpose is required ( vast majority of states go w/this

7. State v. Hayes (MO, 1891) – principal feigned intent to burglarize in order to trap Δ; Δ aided in this pretend burglary (raised principal to window, etc.)

a) principal must actually have the req’d MR in order for Δ to be liable for aiding
· since principal didn’t have all elements of the offense (inc. MR), aider only  helped in the commission of an act that wasn’t legally a crime

b) aiding/abetting isn’t a crime, but a theory of liability – only the path of attribution
C. Actus Reus

1. very little is required to convict once the requisite mens rea is established

a) can be convicted as accomplice even if actual conduct made no difference in the commission of crime (in Wilcox and Tally, crime would have happened anyway)

2. Wilcox v. Jeffery (UK, 1951) – reporter welcomed non-citizen jazz musician to the UK, applauded at the concert and wrote a favorable review; charged with aiding violation of Σ forbidding aliens to take any kind of employment in the UK
a) holding: guilty of aiding by affirmatively encouraging an act he knew to be illegal

b) Δ not only aware of crime but has a stake in the venture – plans to benefit from the performance by writing about it in his magazine

3. State ex rel Attorney General v. Tally (AL, 1894) – Δ (judge) ordered stop of telegram warning the guy who had seduced Δ’s sister-in-law that the girl’s brothers were after him; brothers caught up with victim and killed him
a) can be held criminally responsible if you make it easier for principals to accomplish intended act (even if act would have happened anyways without Δ’s help)

b) Δ really wanted principals to succeed (much like Wilcox above)

4. complicity theory isn’t that accomplices are making any contribution to the result
a) causing harm would be too hard to prove in many cases, and isn’t the point

b) main point is that encourager/spectator is participating in moral wrong of the crime
II. Conspiracy TC "II. Conspiracy" \f C \l "2" 
A. basic elements
1. actus reus: agreement to commit an unlawful act

a) MPC/many states don’t additionally require overt act by any member, but fed conspiracy Σ does

2. mens rea: purpose to agree, and purpose to achieve the object offense

a) shared purpose or stake in the success of the joint venture

3. most important part of law of conspiracy isn’t proof of the offense, but the collateral consequences – implications for crim law/procedure

B. Co-Conspirator Exception to the Hearsay Rule

1. rule exists to prevent Δs from being convicted by evidence they can’t challenge at trial

a) normally hearsay is inadmissible absent special guarantees of reliability

b) under co-conspirator exception, hearsay statement is allowed even if there are flagrant signs of inauthenticity (if made during conspiracy or in furtherance of it)

2. Krulewitch v. US (US, 1949) – conspiracy to induce another woman into prostitution

a) hearsay evidence is admissible if it is specific to the conspiracy to commit the crime
b) limiting factor of “in furtherance of the crime charged”

· hearsay statements made once the conspiracy has come to an end, especially those involving concealment of the crime or criminal actors, are not admissible (assuming natural end to conspiracy)

C. Conspiracy Aggravates the Degree of the Crime

1. at common law (and 2/3 of states today), conspiracy is additional sentence (usually fixed) on top of the completed substantive offense – contrast to aiding/abetting or attempt

2. MPC §1.07(1)(b) (and 1/3 of states) – conspiracy merges with the substantive offense once it’s committed – double conviction barred once conspiracy is consummated in the crime

a) punishment for conspiracy is same as for object crime, except in case of most serious felonies (similar to MPC std for attempts)

3. conspiring to commit misdemeanor + an act of execution = felony

4. conspiracy is criminal even though planning alone wouldn’t be if done by an individual

D. Abandonment

1. MPC §5.03(7) – conspiracy is abandoned when none of the conspirators is engaging in any action to further the conspiratorial activities during the applicable Σ of limitations

2. most cts require “affirmative action” by Δ to remove himself from conspiracy – e.g., renouncing and reporting the conspiracy to the police

E. Liability for Crimes of Co-Conspirator (accessorial liability)

1. Pinkerton v. US (US, 1946) – two brothers involved in scheme to commit tax fraud; one committed the substantive acts while other was in prison; both convicted of tax fraud
a) no question that brother committed crime of conspiracy; issue is whether he can be convicted for substantive offenses of his co-conspirator

b) co-conspirator is responsible for all the substantive crimes committed in furtherance of the conspiracy, regardless of lack of direct participation or knowledge of acts, as long as acts/results are reasonably foreseeable
c) seems to suggest “continuous conspiracy” (once one is in a conspiracy, must actively withdraw from it in order to end it)
2. State v. Bridges (NJ, 1993) – Δ got in argument at party, recruited backup from friends with guns; friends shot guns into air and then into crowd while Δ was fighting, killing onlooker

a) ultimate result need not have been part of the initial conspiracy, nor within Δ’s contemplation, if it was reasonably foreseeable

b) application of Pinkerton results in Δ being liable for murder based only on negligence (“reasonably foreseeable” standard)…

c) another problem: huge gap in results between conspiracy charge and homicide laws (if Δ had negligently killed victim himself, probably couldn’t have been convicted of any homicidal offense)

3. People v. Luparello (CA, 1987) – Δ conspired with friends to beat up victim to find out whereabouts of ex-girlfriend; co-conspirator shot and killed victim (Δ wasn’t there)

a) Δ convicted of first-degree murder…

b) Schul: Δ should have argued that murder was completely antithetical to aims of the conspiracy (to get information)…

4. People v. Brigham (CA, 1989) – Δ and friend set out to kill Chuckie; saw man on street that looked like Chuckie; Δ realized he wasn’t and told friend, but friend killed anyways

a) jury found Δ could reasonably foresee that his friend (erratic nature) would kill someone other than target of conspiracy, so Δ convicted of first-degree murder

b) foreseeability question is left to jury…

5. most courts reject Pinkerton today (except for NJ and fed cts), go with MPC
a) MPC §2.06(4): conspirators are liable for substantive crimes only when the strict conditions for accomplice liability are met (must actually foresee and intend results)
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I. Justification TC "I. Justification" \f C \l "2"  – accept responsibility for act, but deny that act was wrong
A. Self-Defense TC "Self-Defense" \f C \l "3" 
1. elements required to establish this defense (from US v. Peterson)

a) unlawful threat

b) imminent threat

c) of deadly force or great bodily harm against you or a third party [proportionality]
d) such that self-defense action was necessary
e) belief in threat was reasonable
2. REASONABLE belief measured by objective standard

a) People v. Goetz (NY, 1986) – Δ (prior mugging victim) responded to black youths’ demand for money on subway by taking out gun and shooting all four youths

· actual subjective fear not enough – fear has to be reasonable in order to support self-defense

· controversial point: whether in making a decision re reasonableness it’s legitimate to take race of parties into account…

b) cts will often consider someone’s background, past experiences in deciding how a reasonable person in these circs would respond

c) reasonableness determination can include age, physical characteristics (e.g., size discrepancy); but generally not cultural baggage, temperament, self-control

3. levels of defense

a) complete defense – all elements satisfied

b) imperfect defense – genuine but unreasonable belief that deadly force was necessary; results in downgrade to negligent homicide, voluntary, or involuntary manslaughter (allowed under MPC approach)

c) no defense – unreasonable belief or mistaken fear is irrelevant: this is still murder

B. Battered Wife Syndrome TC "Battered Wife Syndrome" \f C \l "3"  (subset of self-defense)
1. evidence of BWS (history of abuse, expert testimony re the syndrome, aspects of learned helplessness, etc.) is admissible to the extent that it establishes elements of self-defense

a) BWS is material to bolstering credibility of witness, reinforcing her genuine fear and helping to establish necessity of her self-defense response

b) State v. Kelly (NJ, 1984) – Δ wife, after history of abuse, believed her husband was about to kill her; stabbed him with scissors from her pocketbook

· expert testimony re BWS is admissible, but relevance limited to the issue of why Δ didn’t leave her husband – i.e., doesn’t go to prove that her state of mind was reasonable (no subjective “reasonable battered woman” standard)

· helps jury understand Δ’s position/circs, but Δ still judged by objective std

2. balance between probative value and prejudicial effect – BWS evidence seems crucial in helping jury understand an otherwise implausible story (why woman didn’t leave…)

a) Burley (Δ went to husband’s hotel room with a shotgun and rubber gloves) – evidence is more prejudicial than probative (far-fetched Δ story; would needlessly prejudice jury against victim)

b) Clemnee (Δ was beaten by first husband, tried to introduce BWS as evidence in murder of another man) – less prejudicial than probative, so Schul would admit (even though vast majority of country would disagree)

3. problems with BWS evidence

a) slippery slope – how to deal with other “syndrome” abuse excuses

b) pacifism – don’t want to legitimate deadly force as means of solving disputes

c) blaming victim – don’t want unclean hands of victim to be driving the acquittal

4. question of imminent threat
a) State v. Norman (NC, 1989) – wife killed husband in his sleep after mad abuse (note: she did try to get help from social services, but he dragged her back home)
· ct defined “imminent threat” narrowly, refused any testimony or instructions even for imperfect self-defense

· this case remains the norm, though a few juris’ns have allowed the defense

b) implications for third parties (wife soliciting help from someone else)

· cts say the fact that woman suffering BWS believes it’s imminent and there’s no escape doesn’t justify a reasonable person not seeing other possibilities – 3rd party doesn’t have necessity/learned helplessness defense
c) verbal threats not sufficient to show imminent threat (Schroeder – prison rape case where Δ killed bunkmate while he was sleeping, after verbal threat of rape; Ha – Δ believed he was in danger and killed gang leader who had threatened him)

d) should there be a different definition of “imminence” for cases of constant abuse?

· reason behind imminence req – evidentiary factor bearing on necessity

(a) lack of imminence = presumption of lack of necessity; but rigidity in the law makes this presumption a conclusive rule of law…

· MPC modification – “immediately necessary” instead of “imminent”

5. question of necessary element
a) in most BWS cases, barriers are econ/soc – not so clear-cut that it was necessary to resort to force, or that there was a reasonable belief that other avenues would have been futile

6. abuse excuses in general

a) pros:   strong impetus in general to be more contextual, overcome rigid rules
           typically, these Δs aren’t a danger to society at large
           typically, victim ‘deserved’ it (questionable whether this is a pro or a con)

b) cons:     victim is not on trial
             don’t want to relax normative influence of criminal law
             don’t want to patronize women (view as less than fully capable)

7. one solution: consider all contextual factors (physical, social, etc.)

a) test would be a reasonable person who suffered battering – but NOT a reasonable BWS sufferer (wouldn’t take into account the whole BWS theory)

C. Necessity TC "Necessity" \f C \l "3" 
1. argument that Δ has chosen lesser of two evils; abiding by the law would have caused more harm than disobeying it (triggered by external event)

a) MPC §3.02(1) – if Δ correctly believes it necessary to avoid a greater harm, necessity is a defense (not a defense if reckless or negligent assessment)

b) intentional killing is allowable if net gain in lives; under MPC, as long as there was a reasonable procedure for deciding which life is to be taken
2. requirements for necessity defense

a) proportional: harm avoided must be greater than the one committed (objective std)

b) must have no alternative
c) imminent threat

d) situation not created by Δ
e) note: harm being avoided does not have to be D/GBH

3. differences between self-defense and necessity defenses

a) self-defense limited to deadly force taken against attacker – doesn’t allow defense against another/different crime
b) self-defense is broader in that it doesn’t require you to prove net gain of benefits over costs; can take several lives to save one under self-defense

4. express exceptions to necessity defense

a) no necessity defense when legislature has already spoken (MPC §3.02(1)(c))

· e.g., if law against distributing needles, you can’t continue to do so and claim necessity in preventing spread of AIDS

b) no defense based on economic necessity
5. People v. Unger (IL, 1977) ( choice of lesser evils
a) prisoner facing danger of attack by cellmate could escape by necessity

b) evidence submitted by Δ (re threats and abuse suffered while in prison) were sufficient to at least raise the defense of necessity – ct expands availability of defense; Δ doesn’t have to meet all Lovercamp preconditions

6. Regina v. Dudley and Stephens (UK, 1884) – no necessity defense for cannibalism at sea

a) no right to save your own life at the expense of an innocent person (even if there’s a net social gain)
b) chance that they would have been saved next day – not clear that it was necessary
7. aggressor argument – right to resist aggression sometimes trumps innocents’ right to lives

a) e.g., the guy who faints on a rescue ladder, blocking others’ way, is an aggressor (in that he poses a threat to others’ lives) – justified in tossing him off?
· taking one life to save many others…

b) how far to take this?  wouldn’t feel justified in killing someone for his organs…

8. Public Committee Against Torture v. Israel (Israel, 1999) – state tortured individual to get info re location of a ticking time bomb

a) necessity doesn’t allow a state to impose an ex ante rule of violent interrogations

· while it may have been justified had an individual done so, a state can’t

b) by global convention, torture and “rendering” (turning ppl over to nations that allow torture) is illegal

9. intuitive reaction against straight-up utilitarian calculus necessity defense – feeling that it’s wrong to take A’s kidney to save B’s life…

a) parameters of necessity defense defined by fundamental rts (e.g., bodily integrity)

b) clash between utilitarian calculus of gains and absolute obligation to respect certain principles of fairness
c) principles of just society generally – simple utilitarianism leads to results society finds morally abhorent

II. Excuse TC "II. Excuse" \f C \l "2"  – act was wrong, but Δ shouldn’t be held responsible
A. Introduction

B. Insanity TC "Insanity" \f C \l "3" 
1. purposes of insanity as a defense to a criminal charge

a) not much direct deterrence value, but incentivizes caretakers (or people who realize they are going insane) to take more precaution

· also closes loophole of ppl feigning insanity to get off

b) fairness – not fair to punish someone for something he didn’t realize was wrong

c) rehabilitation – if Δ is insane, prison would be the wrong treatment

d) institutionalization would have greater incapacitative effect – keep insane Δ locked away in hospital (note: can’t get out just on doctor’s word; ct has the last word)

2. tests for insanity
a) M’Naghten test – if Δ doesn’t recognize that what he is doing is wrong (Δ can’t tell right from wrong)

b) M’Naghten plus “irresistible impulse” test – addition of compulsion factor

c) MPC test – if Δ lacked substantial capacity to control his actions (impulse doesn’t have to be totally irresistible)

3. other critical issues

a) insanity must be a mental disease (conditions, syndromes, addictions don’t count)

b) Δ who is pronounced insane and therefore acquitted must be committed into an institution; finding of mental illness and of cure must be made by judge

c) part of the power of the defense comes from its narrow scope – very difficult to sustain an insanity defense

· one reason why cts don’t extend “insanity” to include things like drug addiction or “rotten social background” situations

C. Changing Patterns of Excuse TC "Changing Patterns of Excuse" \f C \l "3" 
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